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Arising out of Order-in-Original No 22/Ref./ST/DC/2016-17 dated 13.05.2016 Issued by:
Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

a14"tc1<Pctf / ,fart al7 vi Ta Name & Address of The Appellants/Respondents .

M/s. Hitendranath Sarkar

su 3rf 3r#gr rige at{ ft anf fr If@rt al 3rqRfRaa vara raT &
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the

following way :- ·
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-m ~·~~:Order-In-Appeal No.: AHM-EXCUS-003-APP-269-16-17
fa#ta Date 22.03.2017 mR'r ffi c#r ~ Date of Issue £ 1 ~ , , r
~ 3'a:TT~@R , 3rza (3rat-I ) a4la war ze 3rear? iTTxT 1:JTim.

Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad .
_____ 3WJRf ~~~. a!t;I-Ji:\l&li:\-111 a!l~cltllc1'4 iTTxf mR'f ~~ ~ _
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0 'tar zyc, sq zyca vi ?hara 3rq#ta +mrnf@raw at srft--
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcm\1:r~,1994 cBT 'efRT 86 cfj 3Wfci" ~ cpl" ~ cfj "Cfffi cBT "GIT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

(ii) 3r41Rt unf@raw at fa&tu 3tf@,fu, 1994 cBT 'efRT 86 (1) cfj 3Wrct" ~
~ Ptll+-Jlq61\ 1994 cfj f¥:r:f 9(1)c[j 3Wfci" -Ptmftct" l:pTl=f ~:tr- 5 lf "'cfR ~ lf cBT "GIT
ad+f gi r# arr fkra 3mar # fs or@ at n{ @hr6t ufji h# ft a1f
(a va qtfa ,Ra etfi) 3j arr a 1tffi ~.QTA # nuferau at qq4la fr &, cffiT cfj ~
rffa @hr la ,rag aer tfazr am aif#aa zs # a i ref hara
lWT, ~ c#t lWT a:iR wrrm +Tar uifn ug 5 al4 uT Ra a % agi 6T; 1000/-# ?sift
miff I sf Para at in, an h +WT oITT "W11m nqa fn uq 5 al z1 50 al 1# "ITT m ~
sooo I'--. ·m ~ m,f[ I ref hara # it, an t +WT oITT wrrm Tut ifn n; 5o Garg zI
au art ? aei nu; 100oo/taw at I

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad- 380 016.

0

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(iii) fcRfn:r~.1994 cBl" tT"Rl" 86 cBl" GU-ITT (2) a siafa 3r8ta hara Runra81, 1994 cf> frrwr 9 (2~) cf>
3ifa feufRa tor=i "C;fT:tr.7 if cBl" \i'IT rift gi sr rr mgr, tu Gara yea/ mgr, #a{tu sen yea
(~) m 3m cBl" >lftrm ( ffl, ~ wrrfu@ Wfl M) 3iv mgr/err 3mgr 3rerar su 3gm, a#?a Un< yr,
3r4at -nznfravwr at om4aaa a# far ha gg v#tr qi at1 snr zyc ate/ mgr, ta sn zye Tr
qi-fur 3m cBl" m'a-~ 61.fr I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. ITl'.Tffimfmr rllllll('Jll ~~. 1975 c#r mIT IR ~-1 cf> 31c'flRf RaeufRa fg 3r4Ir gel 3r?hr gi
era If@rant a arr?r 6 ,fa q E 6.50 /- lIB cpf~ ~~ WIT 6RT 'EITl%-c/ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. +#tr zrca, Ira yc a hara r44tu nrznf@raw (arffaf@) Puma6#1, 19s2 affa vi ara iif@a tr«at
cn1 flf?i'l~a ffl cnc;t frmi:rr cBl" 3ITT' 1ft UIR 3TTcnfiffi fclrrlT '1ITTff ~ I

t
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mr areas, a#ctr 3era grca viaa ar4hr qf@awr (ilea a# vf 3r4hi #mi ii #ctr 5ea areas.:, .:, .:,

3rf@fr, &&gg Rt ur 39s # 3iaia fa#hr(iznr-) 3f@fua er(2&y Rt vicar s) f@aria: .ec.erg st Rt
fafr3rf@fr, r&&g Rt arr 3 a aiaafahara at aft "iifraTr are. aau fefaa #st aresa.fr .;rm cfRalT 3lTa1Cfl<Tt" ' "arffzrr c); :,ra.ra .;rm <fi'r st art 3r)f@a er f@r ar 4tswk 3rf@a=zt
#ctr3er[ca vipars#3iafamar far arr era"fr snfRz

(il mu 11 ~ c); 3@o@' fGufaa
(ii) ark smr t fr a +a ufir
(iii) cr& smr frraf k fGarr 6 c); 3@o@' ~~

0

3rat agr rz fhz arrasans fa=hr (i. 2) 3rf@Gu, 2014 h 3var ua fa4ar4tr 7f@rat #ran
"faarrftFrarar 3rsff vi 3r#hastraatztty

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance Q
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores, . A

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4 )(i) ~~r c); ,;rfc:r 374tr qTf@rawrama zi srca 3rrar grca zu avg Rafa pt err ilWT fclTTr -rcr ~TI>'cli c); IO%.:, .:, .:,

3nrciTaf 'Cf{3fR~cmrn °GUS Rl cl IR;c1 ~~ "&"Us ifi IO% 3nrciTaf ti"{ cfi'r -;;rr~~ I.:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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!: ORDER-IN-APPEAL

4. Personal hearing in the matter was held on 17.02.2017. Shri Nilam A Shah,

Authorized persons of the appellant appeared for the same and reiterated the grounds of

appeal. He further submitted the adjudicating authority has not considered appellant's

submission.

refund claim was rejected only on the grounds that they had not furnished detailed

income ledger and form 26 AS which was not required as the amount was paid in

excess due to mistake/misunderstanding; that the appellant had submitted copy of e

payment challans, ST-3 returns and work sheet showing service tax details shown in ST

e return and income tax return with balance sheet.

M/s Hitendranath Sarkar, 11, Chandramauli Society, Mansa Bazar, Dist

Gandhinagar (hereinafter referred to as "the appellant") has filed the instant appeal

against Order-in-Original No.22/Ref/ST/DC/2016-17 dated 13.05.2016 (impugned order)

passed by the Assistant Commissioner of Central Excise, Service Tax Division,

Gandhinagar (the adjudicating authority).

2. Briefly stated, the appellant had filed a refund claim of service tax amounting to

Rs.1,25,313/- on 06.08,2013 before the jurisdictional Deputy Commissioner on the

grounds that they had paid both 25% and 75% of service tax payment pertaining to the

period from July 2012 to September 2012 under partial Reverse Charge Mechanism;

that as per RCM under notification No.30/2012-ST, they were liable to pay 25% of

service tax amount and by mistake, they made payment of both 25% and 75% of

service tax payment. Vide the impugned order, the refund claim was rejected for non

submission of documents viz income ledger, Form 26 AS etc.

Being aggrieved, the appellant has filed this appeal on the grounds that the3.0

5. I have carefully gone through the facts of the case and submissions made by the

appellant. The case is relating to refund of excess amount of service tax paid under

) Reverse Charge Mechanism.

6. At the outset, I observe that the adjudicating authority has rejected the instant

case without going into the merit of the case but only on the ground that the appellant

has not furnished certain documents viz. Income ledge, Form 26 AS etc. The

admissibility of refund claim in question and the applicability of wanted documents on the

basis of which the claim was rejected have not been discussed by the adjudicating

authority. in the impugned order. I observe that the undisputed fact reveals that the

appellant is eligible for refund of excess service tax paid under Reverse Charge

Mechanism, subject to fulfill all other conditions and limitations are satisfied. In the

circumstances, I am of the considered view that this matter should be examined the

matter again with regard to the admissibility of the claim on merit and decide the 'case

afresh. The appellant is also at liberty to produce any documents as required by the

adjudicating authority. Needless to say the necessary opportunity of principles of natural

justice shall be followed before deciding the case. ~
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7. In view of above discussion, I remand the case to the adjudicating authority for

deciding afresh. The appeal stands disposed of accordingly..

Attested

.cll>
Superintendent (Appeals-I)
Central Excise, Ahmedabad

ByR.P.A.D
To
M/s Hitendranath Sarkar,
11, Chandramauli Society, Mansa Bazar,
Dist Gandhinagar (Gujarat)

Copy to:

s'(35mr gins)

37FJn (3r8her - 1)
Date :2203.2017

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Commissioner, Central Excise, Ahmedabad-111
3. The Deputy/Assistant Commissioner, Service Tax Division, Gandhinagar.
4. _;Fhe Assistant Commissioner, System-Ahmedabad -Ill
5. Guard File.

6. P.A. File.


